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In the Matter of

Dole for President, Inc.
and Robert J. Dole, as treasurer,’
Dole/Kemp ‘96, Inc.
and Robert J. Dole, as treasurer,
Dole/Kemp ‘96 Compliance Committee, Inc.
and Robert J. Dole, as treasurer,
Republican National Committee
and Alec Poitevint, as treasurer, )
Arizona Republican Party
and Dean Cooley, as treasurer,
San Diego County Republican Central Committee
and John Vogel, as treasurer
Citizens Against Government Waste
William Keck ;
NTFC Capital Corporation, Inc.

SENSITIVE

" "MUR 4382 and MUR 4461
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GENERAL COUNSEL’S REPORT #2 .

L ACTIONS RECOMMENDED:

take no further action with respect to six respondents.

IL. INTRODUCTION: -
The purpose of this report is to update the Commission on the investigation of MURs 4382

and 4401

! The former treasurer was Robert E. Lighthizer. On December 4, 1998, Dole for President, Inc. submitted a
letter from Mr. Lighthizer resigning his position as treasurer. Commission records indicate that this was an
amendment to the Statement of Organization, and that the current reasurer is Robert J. Dole.
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In the Factual and Legal Analysis section, the report addresses first the issues arising from

only the complaints in MURs 4382 and 4401.
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In MURs 4382 and 4401, the Commission found reason to believe that the Primary
Committee violated 2 U.S.C. §§ 434(b), 441a(b)(1)(A), 441a(f), and 441b(a). The findings were
based on information indicating that certain political committees and non-profit corporations made
expenditures on behalf of the Primary Committee. The committees and corporations include:

the Arizona Republican Party (“'Arizona Republicans™), the San Diego County Republican
Central Committee (“San Diego Republicans™), Citizens Against Government Waste (“CAGW™)
'  Based on the alleged contributions made by the entities, the
Commission found reason to believe that these entities violated either 2 U.S.C. §§ 434
and 441a(a)(2) (in the case of political committees) or 2 U.S.C. § 441b (in the case of
corporations). The Commission also made findings with respect to allegations conceming
activities of the General Committee and the GELAC regarding certain asset transfers between the
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Primary Committee and the General Committee and certain fundraising costs incurred by the
GELAC. The Commission found that all of these expenditures were subject to the Primary

Committee’s overall expenditure limitation.
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IIl. FACTUAL AND LEGAL ANALYSIS

A. OVERVIEW .
A central inquiry throughout various parts of the Factual and Legal Analysis Section of this

Report is whether expenditures made by various entities constitute contributions to the Primary.
Committee that are, therefore, subject to the Primary Committee’s expenditure limitation,

these entities, the evidence in this Report is not presented to establish that other entities made
contributions to the Primary Committee in the form of coordinated expenditures. Rather, the-
evidence herein is presented to provide a broad context in which to examine the underlying facts
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that support the Office of General Counsel’s belief that these entities made in-kind contributions
on behalf of the Primary éomminee that were subject to the Primary Committee's overall
expenditure limitation.”

By March 1996, the Primary Committee was close to the overall expenditure limitation.
Asof Ma-rch 31, 1996, the Primary Committee had reportedly spent $29,260,000 of its -
$30,919,000 expenditure limitation, leaving a balance of $1,650,000. Howeves, Senator Dole
would not receive the Republican Party nomination for the office of President until August 15,
1996. During the period preceding Senator Dole’s capture of the Republican Party nomination,
other entities iwnndapmsumbehﬂfofﬁe?rhnuprnmimﬂmmePrhuyéommim

didnotreponasmbjectﬁotheovmllapendimliminﬁon.

? This Office notes that unlike MURs 4553 and 4671, most of the activity involved herein consists of events,
not commmmication.
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B. ISSUES ARISING SOLELY IN MURS 4382 AND 4401

1. MAILING LISTS _
The Commission found reason to believe that Citizens Against -Govemment Waste

(CAGW) made corporate contributions to the Primary Committee in violation of 2 U.S.C.
§ 441b(a) by providing the Primary Committee with mailing lists in exchange for Bob Dole’s
signature, anththﬁmnyComittee.viqladeU.s.(_:.QMlb(a)bywepﬁngm
prohibited contributions. - e
'hmb&e&mmiﬁm’smbbeﬁmﬁnﬁnp.ﬂmmyingm
the Primary Committee asserts that “in exchange for Senator Dole’s signature, CAGW gave the
Dole campaign the names of donors and others who responded to the letter signed by Senator:
Dole” and that “the arrangement was part of a bargained-for arms length agreement” and “is a- -
usualandnomalpncﬁeeinthedir.eumilindusuy.” Primary Committee Response at pgs. 10- -
11. m-PﬁmCmn;immM“MMﬂy.memMmmtheDoh '
Campaign ... and CAGW meet in all respects the FEC"s test that an exchange of equal value, as
determined by industry standards, and were commercially reasonable transactions resulting in no
contribution,” citing Advisory Opinions 1982-41 and 1981-46. Primary Committee Response at p.
11. Similarly, CAGW argues that “the challenged arrangement between CAGW and Senator Dole
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whereby CAGW provided Senator Dole with the names of individuals who responded to the letters
he signed on behalf of CAGW in consideration for his agreement to sign those letters, and thereby
endorse CAGW''s cause, represented a bargained-for exchange of equal value that is a nsuai and
customary practice in the direct mail industry,” CAGW Response at p.1.

According to CAGW, CAGW President Thomas A. Schatz contacted Senator Doie’s
Majority Leader’s office in mid-April of 1995, to determine whether Senator Dole would be
inmwdinsigtﬁngaleuerforCAG“;. Senator Dole’s staff directed Mr. Schatz to speak with
Chip Gately, Director of Marketing for Senator Dole’s primary campaign. According to CAGW,
Mr. Gately proposed that, in exchange for Senator Dole’s signature on the prospect package,
CAGW would provide the names generated by the Dole letters to Senator Dole. Further, CAGW
asserts that Mr. SchnzaskedimeDolewouldpmelmﬁM.nceivingthemu in
return, and that Mr. Gately told Mr. Schatz that the signature-for-mailing-list exchange was normal
practice and that Senator Dole had engaged in this kind of exchange with other nonprofit
organizations.

The Primary Committee and CAGW apparently entered and operated under a verbal
agreement that was later acknowledged by the Dole campaign in writing on August 26, 1996.
According to the acknowledgment, the agreement between the parties was that “in exchange for
Senator Dole’s signature, CAGW would provide the names generated by its mailings under
Senator Dole’s signature, which began in June of 1995, to Senator Dole for one-time use only, in

accordance with standard direct mail industry practices.”
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Regarding the exact number of letters mailed and responded to, CAGW avers that it

produced and mailed five prospect packages over the Bob Dole signature, as illustrated below:

Mai Do -
#1 June 1995 . 161,557 2,228 6,323
#2 September 1995 326984 4213 13,027
#3 January 1995 141,494 1,497 5,083
#4 April 1996 214392, 3,010 8,148
#5July1996 400,497 4021 11754
Total 1244924 14,969 44335

CAGW asserts that following the first 1995 mailing, it provided the Dole campaign with a
list of 2,080 donor names and 5,530 non-donor names who responded to the letter. CAGW avers |
that it has not transferred the names generated by the second 1995 mailings or the 1996 mailings to
the Dole campaign. | |

Regarding the value of the mailing lists provided to the Primary Committee, CAGW avers
that, even if normal market valuation was applied to the exchange, the value of the names provided
to Senator Dole was at most $537, which was calculated based on 5,648 names at the rate of $95
per thousand names.' A

Finally, in conjunction with its respanse, CAGW submitted staternents from individuals

that CAGW states are “leading experts™ in the direct mail industry. According to CAGW, the

1 There appears to be a discrepancy in the number of names CAGW states it provided to the Dole campaign,
i.e., 2,080 donor names and 5,530 non-donor names, and the number of names upon which it relies to calculate the
value of the names, ie, 5,648. However, in evaluating the value of the names provided to the Dole campaign, this
Office will rely on the number of names that CAGW claims to have provided to the campaign since these figures are
clearly stated. By contrast, it is not clear whether CAGW has taken into account unstated factors in using 5,648 to
calculate the value of the names.
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statements “unequivocally demonstrate™ that the exchange of signatures for the names of the
respondents is an exchange of equal value, and that such transactions are considered usual and
normal in the direct mail industry.

CAGW'’s response includes statements from the following individuals that it claims are

“experts” within the direct mail industry: Rhonda K. Bell, President, Liberty Lists & Responses,
Inc.; Linda L. Fisher, President, Preferred List; Arthur L. Speck, President, Precision Marketing,
Inc.; Dan Morgan, President, Dan Mm Todd Meredith & Associates; Richard A. Viguerie,
President, The American Target Advertising; Steven Winchell, President, Steven Winchell &
Associates, Inc.; Richard F. Norman, President, The Richard Norman Company; John Griswold, - .
President, Griswold & Griswold, Inc.; and David A. Keene; Chairman, The American:
Conservative Union.

Generally, the statements reflect opinions that signing fundraising letters in “exchange” for-
the use of the names generated thereby is a usual and normal practice within the direct mail
industry, and that it is a standard practice in the direct mail industry to consider this an exchange of
equal value: The statements also include opinions that a decision to change this practice would
have a chilling effect on the ability of nonprofit organizations to educate the public about their
missionandtoniseﬁmdstosmtheincﬁviﬁeu

As an initial matter, the Office of General Counsel questions whether the Primary
Committee provided anything of value to CAGW in consideration for receiving the mailing lists

since any value associated with Senator Dole’s signature would be an asset belonging to Senator
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Dole, not the Primary Committee. To the extent that Senator Dole implicitly transferred this asset
to the Primary Committee, such transfer could not exceed $50,000. 26 U.S.C. § 9035(a).

In any event, although CAGW has presented information that suggests that an individual’s
signature in “exchange” for mailing lists may be a usual and normal practice within the direct mail
industry, the mailing lists provided by CAGW to the Primary Committee as described her®in must
be treated as contributions under the Federal Election Campaign Act of 1971, as amended (“the
Act”). The Act prohibits corporations from making contributions in connection with any federal
election to any political office, 2 U.S.C. § 441b(a), and correspondingly prohibits any candidate or
political committee from accepting contributions from a corporation. J/d. Underthe Act,
“contribution” is defined as mcludm&a‘ny dn'ect or indirect payment, distribution, loan (other than
from a bank, pursuant to applicable banking law and regulations, in the ordinary course of |
business).advmce,depodnorgmofmoney.ormysavieu,umythingofyame. 2US.C.

§ 441b(o)(2)."

CAGW’s provision of mailing lists to the Dole campaign constitutes a payment as well as

conveyance of something of value to the Primary Committee: As noted in Advisory Opinion

15 The Act does not contain a definition for the term “payment™ used in 2 US.C. § 441b(a). The term
“payment” is defined under the Uniform Commercial Code as “the performance of a duty, promise, or obligation, os
discharge of a debt ox liability, by the delivery of money or other value by a debtor to a creditor, where the money or
other valuable thing is tendered and accepted as extinguishing debt or obligation in whole or in pert” U.C.C. § 2-511.

This Office has relied on the Uniform Commercial Code for guidance in defining the term “payment.” The
District of Columbia, where both the CAGW and the Primary Committee are headquartered, and presumably where the
respondents’ agreement was entered, has its own commercial code. See D.C. Code 1981 § 28, Subtitie 1. However,
the District of Columbia code does not contain a definition for the term payment. /d. The writien agrecment entered
by the respondents does not contain any provision regarding the applicable law for interpreting the respondents’
transactions.
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1992-40, the Commission has, in limited circumstances, permitted committees to sale their assets
without inherent contribution consequences, but only when the assets had ascertainable market
value and had been purchased or developed for the committee’s own particular use, rather than for
sale in a campaign fundraising activity. See Advisory Opinions 1989-4 (mailing lists and
computer hardware), 1986-14 (campaign van), 1981-53 (mailing list), 1979-24 (yard sign material
and office equipment). The transactions at issue are distinguishable inasmuch as the use of an
individual’s signature is a unique item with 1o ascertainsble market value, and the transactions at
issue were not isolated, but involved an open-ended arrangement whereby CAGW could continue
to use Senator Dole’s signature as long as it provided mailing lists to the Primary Commiittee.
Therefore, CAGW’s payments of such items of value to the Primary Committee constitute

contributions from CAGW to the Primary Committee, that were respectively made and accepted in

violation of 2 U.S.C. § 441b(a).'®

16 The respondents argue that the transactions at issue are exchanges of equal value and that it is 2 usual and
normal practice in the direct mail industry to engage in such transactions, citing Advisory Opinions 1982-41 and 1981-
46. However, those advisory opinions do not involve the perpetual use of the candidate’s signature as consideration
for the provision of valuable items to s political committee.

This Office believes the transactions in this matter closely resemble situstions considered by the Commission
involving the participation of corporations in fundraising activities of political committees. (Expern witnesses called
by the Conunission in a previous matter testified that mailing lists, which are used by campaigns to generate '
contributions, are extremely valuable and are often a political committee’s greatest asset. See MUR 3638). One
example is Advisory Opinion 1992-40, which the Commission likened to other advisory opimions where political

cmmwcmemmm“wwmmmmmm .....

were Advisory Opinion 1991-34 (use of a mailing list and computer equipment to generate funds to maintain the
computer system during the non-election year) and 1983-2 (use of the computer on a “fee for services basis™ by state
comumittees, political candidates and private businesses). In Advisory Opinion 1992-40, the Commission stated that
other than an exception for certain bank loans, there are no explicit exceptions to Section 441b(a) that would permit a
corporation to view “the payments it makes to a political committee as consideration for services rendered rather than
as prohibited contributions.” The Commission noted that a contributor receiving something of value in exchange for a
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In light of the fact that these transactions resulied in contributions to the Primary
Committee under the Act, ﬁs Office believes that contributions in the amount of at least $722.95
(7,610 names at $95 per thousand names_) resulting from CAGW'’s provision of mailing lists to the
Primary Committee are subject to the anary Committee’s overall expenditure limitation.
However, given the relatively small monetary amount assotisted w:th CAGW’s and the-Primary
Commmee (] v:olanonsonUQ C §441b(a)d|scussedmthusecuon, the Office of General
Counsel recommends that the Commission take no further action against CAGW and Dole for
President, Inc. and Robert J. Dole, as treasurer, with respect to these violations.

2. TRAVEL BY SURROGATE SPEAKERS .. _. .

In considering MURs 4382 and 4401, the Commission considered evidence suggesting that

the Primary Committee deployed “surTogate speakers” to speak on its behalf at the expense of

_ other entities, including the San Diego County Republicans and the’ Arizona:

Republicans. Consequently, the Commission found reason to believe that the San Diego County
Republicans Central Committee and John Vogel, as treasurer, and the Arizona Republican Party
and Dean Cooley, as treasurer, violated 2 U.S.C. §§ 441a(a)(2) and 434(b) in connection with

payments made for Elizabeth Dole’s travel to Arizona and San Diego.

political contribution in the style of a commercial sale/purchase transaction does not change the contribution nature of
the transaction.
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a. Elizabeth Dole

In response to the Commission’s subpoena, the Primary Committee- submitted documents,
including letters. briefing memoranda, travel itineraries, and speech scripts, which reveal the
extent and purpose of Mrs. Dole’s travel during the primary period. The documents indicate that
beginning in November 1995, Mrs. Dole traveled to approximately twenty states throughout the
country,'” making multiple visits to some states, to speak on behalf of Senator Dole’s campaign
for the office of president of the United States.

The purpose of Mrs. Dole’s travel is revealed in, inter alia, a fundraising letter dated
November 1, 1995, wherein Mrs. Dole declares herself a "ﬁ:il-timevolmteet for Bob’s campaign .
for the Presidency.”'® See Elizabeti Dole letter, Attachment7. She further states in the letter:
“While Bob continues to lead the fight on Capitol Hil)--. . . I will be traveling aamstheeon-mly '
on hisbehalf” /d. Moreover, Scott Reed, the manager of Senator Dole’s 1996 campaign, testified
that beginning at the end of 1995 or early 1996, Mrs: Dole became the campaign’s “top surrogate
speaker” and traveled regularly in that capacity. Scott Reed Deposition in MURs 4553 and 4671
atp.52.

In addition to direct statements that Mrs. Dole was traveling on behalf of Senator Dole's

campaign, the record contains various other indicia of the campaign-related purpose of her travel.

” Thecemuhub:Naﬁlem.S«ﬂCuohm.Pemylvathﬂomh.Cﬂfm
Mississippi, Michigan, Georgia, Connecticut, Texas, New Jersey, New York, Kansas, New Mexico, Louisiana,
Tennessee, and Kentucky.

1 The available information shows that Mrs. Dole temporarily resigned from her full time duties at the
American Red Cross, where she was president, to devote more time to Senator Dole’s campaign.
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The Primary Committee submitted briefing memoranda that apparently prepared Mrs. Dole for her
appearances at various eve.nts. In addition, the texts of some of the speeches apparently delivered
by Mrs. Dole during these trips contain statements advocating the election of Senator Dole for the
office of president. Moreover, itineraries reflect that when Mrs. Dole made speeches and remarks
at events throughoit the country, the video “Bob Dole: An American Hero™ wis frequently played
before she spoke.' |

Although the record reflects that the purpose of Mrs. Dole’s travel during the primary
period was to campaign for Senator Dole, the documents provided by the Primary Committee
indicate that a significant portion of Mrs. Dole’s trave] expenses and the expenses of a personab
staff traveling with her were paid by various state party committees: In the same-
spending pattemn that can be observed with respect to Senator Dole’s advance staff, thernny
Commiittee’s spending for Mrs. Dole and her personal staff’s travel expenses dropped significantly
after March of 1996, as the Primary Committee approached its expenditure limitaiion. Thereafter;
payments for the costs of Mrs. Dole’s and her staff’s travel expenses were made by

other state parties.

e “Bob Dole: A American Hero” is a thirteen-minute video paid for by the Primary Committee. Senator and
Mrs. Dole appear in the video and describe the Senator’s personal history and agenda for the future of the country.
The video portrays Senstor.Dole-as 2 man with-admirable values. who will make the American people. prpud if be is .
elected president. The RNC used footage from this video to produce the advertisement entitled “The Story,” which is
one of the advertisements at issue in MURSs 4553 and 4671. In MURSs 4553 and 4671, the RNC asserts that “The
Story” is a generic advertisement and not a campaign advertisement.

» According to figures prepared by the Audit Division, the Primary Committee spent $92,296.89 on costs
related to Mrs. Dole’s travel between November 1995 and March 1996, but only $20,828.37 between April and.
August 1996.
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For example, the record shows that in April 1996, the San Diego Republicans paid for Mrs.

Dole to travel to San Diego and the RNC and the Arizona Republicans shared the costs of the
expenses for Mrs. Dole’s travel to Phoenix, Arizona. The record indicates that Mrs. Dole traveled
to San Diego and Phoenix on behalf of the Primary Committee. In addition to the fundraising
letter indicating her intended efforts on behalf of Senator Dole, the itinerary fof Mrs. Doie’s trip to
San Diego includes the notation: “Mrs. Dole has not visited San Diego for DFP,” presumably the
Dole for President Committee. Thent;taﬁonconﬁnues: “Sen. Dole was in San Diego on March
23, 1996.” Thus, individuals apparently arranging Mrs. Dole’s travel were concemed with her
prior travel to San Diego for the Primary. Committee: This too suggests that Mrs. Dole spoke ata _
San Diego Republican event because she was campaigning and not merely as a representative of
the Republican Party. In addition, the documents produced include the text of a speech that Mrs.
Dole apparently made at an event honoring Senator Barry Goldwater while she was in Arizona.
She apparently said: “Both Bob Dole and Barry Goldwater agree that Bob Dole should be-
President.”

party committees paid for Mrs. Dole’s travel to other destinations during the primary period. For
example, from May 16 through May 18, 1996, Mrs. Dole traveled to California, Missouri and
Michigan. Each state party paid for hotels, rental cars and event expenses independently
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The San Diego Republicans acknowledge that they paid $3,097.86 in connection with
Elizabeth Dole’s travel to San Diego, California, to speak at a San Diego Republican fundraising

event. However, the San Diego Republicans maintain that they had sought to have Mrs. Dole as
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well as numerous other prgminent Republicans as guest speakers and that when Mrs. Dole
eventually appeared at the April 24, 1996 eve_nt. her appearance was solely for the purpose of
raising funds for the San Diego Republicans. The San Diego Republicans acknowledge th.at Mrs.
Dole stated during her appearance at the event that “I think you need to elect Bob Dole.”
However, they argue that any benefit that the Primary Committee received is marginal.

Similarly, the Arizona Republicans acknowledge making expenditures totaling $3,687.26
in connection with Mrs. Dole’s travel't; Arizona. The Arizona Republicans explain that these
payments reflect “one half of the travel and lodging expenses incurred by Elizabeth Dole and
support personnel in connection with her appearance at an [Arizona Republican] party-building
and fund raiser on April 26, 1996.”

The Arizona Republicans explain that they
“wanted to capitalize upon Mrs. Dole’s personal popularity to draw the Republican faithful to the
fund-raiser, so that the [ Arizona Republicans] could raise funds from the party faithful.”

Under the Commission’s regulations, even if Mrs. Dole traveled to events hosted by a state
party committee, the travel expenses she incurred would be qualified campaign expenditures of the .
Primary Committee if her travel related to Senator Dole’s campaign. See 11 C.F.R. § 9034.7.

In light of the foregoing information, the Office of General Counsel believes that the expenses
incurred by Mrs. Dole in connection with her travel to San Diego, California and Phoenix,

Arizona, which total at least $6,785.12, are subject to the Primary Committee’s overall
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expenditure limitation. ?' However, given the relatively small menetary amount known to be
associated with these viola'tions and the substantial amount of resources that would be needed to
substantiate additional related activity, this Office recommends th:t the Commission take no
further action against the Arizona Republican Party and Dean Cooley, as treasurer, the San Diego
County Republican Central Committe¢ and John Vogel, as treasurer, and Dole for President, Inc.

and Robert J. Dole, as treasurer, with respect to these violations.

u While the recond suggests that Mrs. Dole, acting as a surrogate speaker, traveled cxtensively on behalf of
Senator Dole’s campaign, and the RNC and various Republican state parties bore the associated costs, the record is.
indefinitive on the amount of the associated expenses and who paid them. Obtaining this information would be
particularly resource intensive, requiring additional subpoenas to the RNC as well as subpoenas to numerous state
parties. This Office does not believe that seeking this additional informartion is worth expending the amount of
resources needed to do so.
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2. IMPROPERLY VALUED ASSETS

The Commission found reason to belicve that the General Committee violated 11 CF.R.
§ 9004.4(a) and 2 U.S.C. § 434(b) in connection with its purchasing from the Primary Committee
media footage that was not used in the general election, and purchasing mailing lists from the
Primary Committee at an inflated value.

a TheLaw- - . . PP

Under the Commission’s regulations, any expenditure for goods oz services that are used
exclusively for the primary election campaign shall be attributed to the limits set forthat 11 CF.R.
§ 9035.1. 11 C.F.R. § 9034.5(c). Any expenditure for goods or services that are used exclusively
for the general election campaign shall be attributed to the limits set forthat.11 CFR.
§ 110.8(a)(2), as adjusted under 13 CF.R. § 110.9(ck /d. The Commission’s regulations,
however, also provide for various methods to allocate certain expenditures that benefit a
candidate’s primary and general election campaigns. See 11 CFR. § 9034.3(¢).

In the case of media expenditures, the Commission’s regulations provide that the media
communications that are broadcast or published before and after the date of the candidate’s



e O4% . 405 . 4380

MUR 4382 33
Geaeral Counsel's Report #2

nomination, 50% of the media production costs shall be attributed to the primary limits, and 50%
to the g_eneral election limits. 11 C.F.R. § 9034.4. The Explanation and Justification explains that
the “pre and post nomination communications need not be identical for this attribution ratio to
apply.” The Commission’s regulations further provide that distribution costs, including such costs
as air time and advertising space in newspapers, shall be paid for 100% by the primary or general

election campaign depending on when the communication is broadcast or distributed. 11 CFR.

Ld

§ 9034.4(e)5).

The Commission’s regulations also specifically provide for methods of valuing a
committee’s assets that are transferred from the candidate’s primary campaign to the general
election campaign. 11 CF.R. § 9034.5(c). Under the Commission’s regulations, a primary
committee’s capital meuthatarepumhnedbefor_eﬂncandidﬂe’adaboﬁneﬁp’biﬁtyml;e
transferred to the general commiittee at a price established as the total original cost of such items
when acquired less 40%, to account for depreciation. /& Capital assets that are purchased after
the candidate’s date of ineligibility must be valued at their fair market value on the date received.
All other primary commiittee assets are valued at the fair market value of each item on the date it is -
acquired by the general committee. Jd.-

The Commission’s regulations define a capital asset as any property used in the operation
of the campaignwhosepmhmpﬁceex;:eeded $2,000 when received by the committee.

11 C.F.R. § 9034.5(c)1). The regulations further provide that propesty that must be valued as
capital assets under this section includes, but is not limited to, office equipment, fumiture, vehicles
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and fixtures acquired for use in the operation of the candidate’s campaign, but does not include
“‘other assets™ under 11 C..F.R. § 9034.5(c)(2). 11 C.F.R. § 9034.5(c)1). The term other assets
means any property acquired by the committee for use in raising funds or as collateral for
campaign loans. 11 C.F.R. § 9034.5(c)(2).
" 7 b. Discussion

. 1. Dole Supporter l;ist _
The issue of the Primary Committee selling a supporter list to the General Committee at an
inflated price was originally raised in the complaint in MUR 4382.. However, information
regarding this issue was specifically developed in the context of the audit of the Primarys
Committee and the General Committee. According to- Audit Referral #99-14, the Primary:-
Committee transferred supporter lists to ucmammimhm;afo:sm,mo;m
31, 1996. This represented the Primary Committee’s calculation of half of the list development.
costs. An additional $53,957 was wired on July 2, 1996 to the Primary Committee from the
General Committee. A recalculation of the list value accounted for this transfer: In the
documentation accompanying the second payment, the Primary Committee and the General
Committee value the lists at 60% of the cost of 828,227 names at $.40 per name and 60% of
estimated development costs of $300,000. From this, the Audit staff concluded that the
committees regarded the lists as capital assets and transferred them as such under the provisions of

11 CF.R. § 9034.5(cX1). However, the General Committee neither reported a subsequent sale of
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the supporter list nor included them as an asset on its statement of Net Outstanding Qualified
Campaign Expenses.

Using the Primary Committee’s costs, their valuation of the supporter list is approximately
$.76 per name or $760 per thousand names.?® The Primary Committee argued in the context of the
audit that it is standard industry practice to establish a price per supporter nameé by dividing the
total cost of a supporter program by the total number of names generated by such program. The
PﬁmuyCommineeamwdthuthew'hlnumberofmesmedbytheDoleSuppm
program was 876,087, and that at $0.40 per name, $350,435 was the fair market value of the list.
Thus, the Primary Committee concluded that $28,340 should be added to the Primary Committee’s:

ThePﬁmnyComﬁneedtedammﬁomCmdedLﬂ(m)which;nm
that “the .40 cent pricing of the 1996 records” is a “price as any other industry ‘price per record”
[and] is based on the following formula:. Total cost of program dollar amount divided by the
number of favorables generated.” C’H.goesontosm.ethatthis.nfaﬁngtothedaivaﬁonofﬂxe
unit cost, is an industry standard: The Primary Committee citing this industry standard, reverses
the derivative process by multiplying the number of names on the lists by the-“industry standard™

.40 cents and arrives at the cost of the list and then, in a non sequitur, equates this unit cost with

B Primary Committee representatives maintained that the supporter list is not the Primary Committee’s donor
list According to Audit Staff, donor lists are generally perceived to be more valuabie than supporter lists because
donor list contain the names of individuals who have not only expressed suppoct, but who have also made monetary
donations.
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the fair market value. However, at no point in its memorandum does CTL address fair market _
value or suggest that a cos; of .40 cents per name is a reflection of fair market value.

The Audit Division consulted the SRDS Direct Marketing List Source, June 1998, Volume
32 Number 3, a catalog of thousands of available lists, to make a final valuation of lists
comparable to the Dole supporter lists. Donor lists, which'the Dol_e supporter list is not, were first
considered. Clinton-Gore 96 contracted with Names in the News/California, Inc., a list
management company, to manage and offer for public use the campaign’s active donor list. The
price charged was $80.00 per thousand names, substantially less than $760 per thousand. The
“Republican-Solid GOP Donors™ list was available for $100.00 per thousand names [$0.10 per-s.
name]. The Dole Donors (S5 to $500) list was valued at $125.00 per thousand [$0.085 per name].
hmmqofswﬁmm&a“kaaRML“ﬁnoﬁuppmofPaBmhm;vhich

_ was available for $100.00 per thousand. Based on this and the market value of the Clintorr

campaign’s donor lists, the Office of General Counsel believes that the Dole supporter lists cannot
be reasonably valued at more than $100 per thousand names. The Primary Committee included in
its response documentation from CTL which listed the total number of names on the list as
876,087.° Accordingly, the estimated fair market value at which the list may have beerns
transferred to the General Committee is not more than $87,609 (876,087 names multiplied by
$100.00 per thousand names). In the context of the audit, the Commission, accepting the Primary

% The munber of names attributed to the list by the Primary Committee has not been a constant. Each time the
lists were valued, the oumber bas changed. When the lists were transferred on May 27, 1996 to the General
Committee, transfer documnentation stated that the lists contained 874,085 names. When the transfer was adjusted on
July 2, 1996, the supporting calculation indicated that there were 828,227 names on the lists.
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Committee’s valuation of the list over the valuation derived by the Audit Division, voted that the
valuation assigned to the lists be equal to half of the iist cost documented, $150,000 ($300,000 x
50%).2! Thus, the Primary Committee received an in-kind contribution in the amount of $228,774
($378,774 - $150,000). Since this represents a contribution to the Primary Committee, the Office
of General Counsel believes that $228,774 is subject to the Primary Committee’s expenditure
limitation. '
znmhmue

The issue of the Primary Committee impermissibly selling film footage to the General
Committee was originally raised in the complaint in MUR 4382. However, information regarding -
this issue was also developed in the cgntext of the audit of the Dole committees.
According to Audit Referral #99-14, the Primary Committee transferred film footage to the
General Committee on May 31, 1996 for $266,086. The Primary Committee later reduced the
valuation of the transfer to $189,081 and an appropriste amount was refunded. The amount paid
represented one half of the production costs ($155,942) as calculated by the Primary Committee,
and one half of associated focus group costs ($33,139) for 14 of the Primary Committee’s
commercials that were also used by the General Committee:

Documentation provided shows that fourteen primary commercials were transferred to the
General Committee. Ruomum'mabushmamwabmuunalmminmem

election period. Examples of placements were “Historic Reforms” shown once at 6:18 AM. on

n On February 3, 1999, the Commission decided by a vote of 5-1 to amend the Audit Division’s
recommendation that the Primary Committee received a $291,165 contribution from the General Committee to
determine that the Primary Committee received a $228,774 contribution from the General Committee.
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September 18, 1996, in Bismarck, North Dakota and “American Hero™ shown once at 7:35 A M.
on September 16, 1996, in .Sioux City, Iowa. For an expenditure of only $455. the General
Committee ran all fourteen commercials and met the requirement for primary and general cost
sharing.

The documentation failed to establish aconnecﬁonbéﬁben?heeommcialnnd!ome of
the production costs. The Audit staff could only associate $54,193 of the production costs with the
commercials used by the General Committee. Similarly, $28,684 of the focus group costs were
associated with the commercials. Thus, the Primary Committee transferred $101,749 ($155,942 -
$54,193) in production costs and $4,455 (533,139 - $28,684) in focus costs more than the
documentation supported. In this transaction, the Primary Committee received $106,204
(5101,749 + $4,455) in excess of the asset value transferred to the General Committee.

The Primary Committee responded, in the audit context, that the invoices it submitted:
demonstrate that twelve of the fourteen advertisements whose production costs were assessed to
the General Committee were aired during the general election, and that there has been some
confusion generated by the remaining two ads because the production code numbers assigned to-
those ads changed after the ads were edited by the Primary Committee. The Primary Committee
explained that original pre-edit code numbers were used when the ads were transferred to the
General Committee. The Primary Commiittee further asserted that contemporaneous memoranda

that it submitted establish that the remaining two ads transferred to the General Committee whose

production costs were charged to the General Committee were also aired during the general
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election. Thus, the Primary Committee concluded $106,204 should not be added to the Primary
Committee’s spending limit.

However, the Primary Committee did not address the underlying problem, i.e., the lack of
documentation which would establish a direct connection between the film production costs and
the commercials run. See 11 C.F.R. § 9034.4(eX(S). Of the $311,883 in total production Costs,
only nine of thirty-four invoices in amounts totaling $108,384 had been specifically identified with
awaﬁﬁmmmmmmmmmmémﬁﬁwammMMmmqmmeMMm
warrant an increase in the amount of the production costs to be transferred to the General
amwmaﬁmmmmnmmmemmmmmaﬁ&ummwmdmnnnmun
maintains were related to the production of the commercials. Of this amount, the Audit Division
identified $57,369 related to the fourteen commercials from the description on the documentation
-provided. BsedmthcforegohgtheOﬁceomeﬂCMbeﬁmthﬂSlOl,749 -
($155,942 - $54,193) in production costs and $4,455 ($33,139 - $28,684) in focus group costs
were improperly reimbursed to the Primary Committee by the General Commiittee. Consequently,
this Office believes that equal amounts, which total $106,204; are subject to the Primary

Committee’s expenditure limitations

2 It appears that a portion of the Primary Committee’s library of film footage is being attributed to these
commercials as well. The cost of establishing a library of film footage is not part of the cost of producing these
particular commercials. To permit such a calculation would require a recalculation of the cost of a particular

commercial each time a portion of that footage was used by either the primary or the general election campaign.
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S. Primary Expenses Paid by Related Committees
@@. i’rimary Expenses Paid by the GELAC
Section 9034.4(e)(3) of the Commission’s regulations provides that overhead expenditures
and payroll costs incurred in connection with national campaign offices shall be attributed .
according to when the usage occurs or the work is performed. 11 C.F.R. § 9034.4(e)(3). Section
9034.4(e)(3) further provides that expenses for usage of offices or work-pefomed on or before the
date of the candidate’s nomination shail be attributed to the primary election, except for periods
when the office is used only by persons working exclusively orr general election campaign
preparations. Based on the structure of the provision, Section 9034.4(c)(3) appears to place the .
bmmmdmnsedﬁgmmm%hvﬁmﬁmmcmﬁdsbﬁﬂm
nﬂeﬁmbﬁabﬁﬂmchmmhcmeddmhgpqiodswben&eoﬁcemuedoﬁyby
persons working exclusively on general election campaign preparations.- See 11 C.FR.
§ 9034.4(e)3)-
The Commission found reason to believe that the GELAC violated 11 CF.R.
§ 9003.3(a)(2) and 2 U.S.C. § 434(b) in connection with disbursements made for primary
expenses. Audit Referrals #99-14 and #99-17 both address the same primary expenses paid by the
GELAC.* During the audit of the General Committee, the Audit staff reviewed the financial
activity of the GELAC. The audit referrals state that between the time the GELAC registered with

» PrhmyComimemmpﬂWﬁeGﬂACh&eoﬂyMcmhedh-AnditRefmﬂ#99-11.\1‘his
issue is also contained in Audit Referral #99-14, which contains several other issues as well. The issue of Primary
Committee expenses paid by the GELAC was placed in two separate audit referrals because a potential violation of
law is associated with both the committee that made improper contributions and to the committee that accepted the:
contributions. /
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the Commission on Febma_ry 15, 1995, and the candidate’s date of ineligibility, the GELAC spent
$1,405,245 and shared staff and offices with the Primary Commiittee. In January 1996, GELAC
began paying salaries to staff formerly paid solely from the Primary Committee’s fund-raising
accounts, and began soliciting direct contributions.

Of the GELAC disbursements made prior to the candidate’s date of ineligibility, the Audit
staff identified expenditures of $454,404 attributable to the Primary Committee. Of the $454,404
in disbursements, salaries accounted fo; $210,262 and overhead $115,302. Overhead expenses
included office supplies, computer hardware and software, telephone costs, and charges for other
office o:qdpment. Under 11 C.F.R. § 9034.4(e)(3), these salary and overhead expenses are viewed
as primary campaign expenses unlesg.if could be demonstrated that they related to periods devoted--
exclusively to the general election effort: Accordingwtheludhrefmlhmsuchlhoﬁng;rm
made.

The balance of the GELAC disbursements that the Audit referral attributed to the Primary
Committee, $128,839, was for travel, including some expenses related to attending the Republican
National Convention, and the Primary Committee’s share of joint solicitation costs.
Approximately $93,000 of the $128,839 was spent on two fundraising projects. On April 11 and
12, 1996, the Primary Committee held a series of fundraising events in Memphis, Tennessee, and
Dallas, San Antonio and Houston, Texas, described by the Primary Committee as a compliance
trip. All associated costs, including advance travel costs, air charter expense, plane catering,

ground transportation, press filing center costs and solicitation costs, were paid by the GELAC.
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An invitation for the Memphis event contained a joint solicitation for the Primary Committee and
for the GELAC. This, alor.xg with the fact that over 70% of the contributions received and
attributed to these fundraisers were deposited into primary accounts, establish that the events were
joint solicitations. As a result, travel costs of $57,267, are primary expenses pursuant to 11 C.F.R.
§ 9034.4(X7). Additionally, half of all solicitation costs related to the fundraisers, $32,603 are
Primary Committee expenses pursuant to 11 C.F.R § 9034.4(c)(6)-
According to the audit referrals, the second instance of a joint solicitation funded by the

GELAC was a “Lawyers for Dole” cvent held in Chicago on July 19, 1996. A solicitation device
formisevm:equaiedmu_mﬁom for both the Primary Committee and the GELAC. This time

45% of the receipts attributed to this event, $58,675, were deposited in the primary accounts. The

" GELAC paid $2,887 of the Primary Committee’s share of the solicitation costaw -

During the audit process, the Primary Committee was provided a schedule of the GELAC
expenditures identified as having been made on behalf of the Primary Committee: In response to
the Exit Conference Memorandum, the Primary Committee asserted that documents it submitted
establish that payments made by the GELAC were for expenditures for overhead and salaries
incurred exclusively for the benefit of the GELAC, and that the Audit staff focused on costs.
incurred for facilities and expanded work space that would be used by the GELAC exclusively in
the general election campaign. Regarding the fundraisers in Texas and Tennessee, the Primary
Committee asserted that it had pro-rated between the Committees the costs of the fundraisers and

travel thereto in accordance with the Commission’s regulations at “11 C.F.R. § 9034.4.” See 11
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C.F.R. § 9034.4. The Primary Committee further asserted that when travel costs were related to )a
dua! fundraising purpose, tﬁe Primary Committee diligently followed the Commission’s procedure
for allocating such expenditures between the Primary Committee and the GELAC, and that,
therefore, only $35,317 is owed to the GELAC and only $35,317 should be added to the Primary

Committee’s expendltum subject to the expendmn'e limitation.

.The Primary Committee’s mponse consisted of copies of documents such as invoices,
checkrequemandﬁsmecopiuofthécbecksﬂntmrevieweddiuingthemditﬁeldwotk.
None of the documents show that expenditures made by the GELAC were exclusively for general
clection purposes. Audit Referrals #99-14 and #99-17 state that during the period in question, the
GELAC was principally engaged in fundraising done jointly between GELAC and the Primary
Committee.

Additionally, as noted, the GELAC disbursements the Audit staff identified as attributable
to the Primary Committee included $210,262 for salaries and $115,302 for overhead. The balance,
$128,839, was for travel, i.e., some expenses related to attending the Republican National
Convention and the Primary Committee’s share of joint solicitation costs. Thus, contrary to the
Primary Committee's assertion, the GELAC expenditures at issue were not predominantly “costs

incurred for facilities and expanded work space.™*

» The Primary Committee conceded that some of the costs associated with the fundraisers in Texas and
Tennessee should have been allocated, including a portion of the related travel expense. For the allocation of travel
expenses, the Primary Committee cited 11 C.F.R. § 9034.7. However, that regulation provides for the allocation of
travel costs between campaign and non-campaign purposes and the use of government conveyance. These subjects are
not at issue in this matter.
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In light of the foregoing information, and the Primary Committee's failure to demonstrate
that GELAC was exclusively engaged in activity related to the general election, the Office of

General Counsel believes that the disbursements of $377,186** made by the GELAC are subject to
the Primary Committee’s expenditure limitation.
" (i). Primary Expenses Paid by the Genenl Committee =

The Commission found reason to believe that the General Committee violated 11 C.F.R.
§ 9004.4(a) and 2 U.S.C. § 434(b). During the course of the audit of the Primary Committee, the
Audit staff identified expenditures made by the General Committee on behaif of the Primary
Committee between June 17, 1996 and August 14, 1996, the beginning of the expenditure report
period. These expenditures, which totaled $207,378, were for goods, facilities and services used
in the primary period.3¢ mampdmhamdmmmedmexanﬁwguiaﬂelecﬁonm
for these expenditures.. mpre-apendxmreponpmodGmﬂComueedlsbmm
include:

$58,786 for telephone service, installation, and equipment;
$80,288 for office furniture and equipment;

$36,173 for utilities;

$ 6,588 for collateral materials;

$11,552 for HQ security;

$ 8,550 for supplies;

$ 4,186 for convention related expenses; and.

o This amount reflects 2 $521 offses 20 the amount antributed to_the Primary Committee’s spending limitation
based on documentation provided by the Primmary Committee, and an adjustment based on the fact that salaries of
fundraising personnel may be included in the costs of joint solicitations. ($454,404 - $521 refund - $76,697 in
fundraising salaries).

» The General Committee registered with the Federal Election Commission on May 3, 1996. Between June 17,
1996 and August 14, 1996, the beginning of the expenditure report period, the General Committee spent a total of
approximately $416,000.
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$ 1,255 for miscellaneous expenses

During the audit process, the Primary Committee was provided a schedule of General
Committee expenditures identified as having been made on behalf of the Primary Committee. The
Primary Committee responded, in relevant part, that expenditures made prior to the date of the
Republican Party convention were allocated to the general election if those expenditures were
made exclusively for general election purposes. The Primary Committee argued that the
expenditures singledombytheAudit;nﬂmforfaciﬁﬁa.inchdingfwnimmppﬁa.md
eqﬁpmmtmdﬁebﬁhomofﬂgoﬁumwbmﬁmhhpmpdp
staff obtained for the general election. The Primary Committee provided a statement by Andress .
Muhmecmﬁgn’sbepmkamfwA&ninismﬁoh.whichuplithheml.
elﬂm@Mthﬁnmﬂmh&emﬁW@hd&dWM’s '
nominaﬁmsothntheCommimMmmdhavefuiﬁﬁumdequipmanﬁthwhichmwork
once the general election campaign began.. Thus, the Primary Committee concluded, given the.
exclusive general election purpose for which almost all of the pre-convention expenditures were
made, they must be attributed to the general election.

In addition, the Primary Committee asserted that upon review, it determined that §1,543.16
should have been paid by the Primary Committee, but that the remaining $262,054.6S is not owed
to the General Committee and should not be subject to Primary Committee’s expenditure

limitation.
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According to the audit referral, the documentation provided consists of copies of invoices
with the associated check requests and tissue check copies; the same documentation that was

originally reviewed to ascertain that the General Committee had made disbursements on behalf of

the Primary Committee, and Andrea Mack’s statement explaining that the campaign was in the
process of gearing tp for the general election. . . -
Although the Primary Committee argues that the various expenses enumerated above were
exclusivelyforthegegualelecﬁon,noﬁeofthecnnpaignsnﬂ'wupaidbytheﬁenenl
Committee prior to Senator Dole’s nomination. In addition, the cost of renovations to the tenth
floor of the building that served-as the campaign headquarters of both the Primary Committee and
theGmaﬂCommiueewuaﬂowedequaﬂyl;ﬂweotthﬁmyCommmeendﬂmed
Committee.”’ Fm.wmmmdpmymmwhmﬁﬁmm@

* election during July and August of 1996, as Ms. Mack asserts, and as is permitted pursusnt to-

Section 9003.4 of the Commission’s regulations, see 11 C.F.R. § 9003.4(2), Senatos Dole’s trave}
schedule and necessary preparations for the convention indicate that the primary campaign was
also continuing during the July - August 1996 time period.

Inasmuch as the Primary Committee has not established that the campaign headquarters
were being used exclusively in general election preparation, the Office of General Counsel
believesthatsalaryandovexhude;penseulptothedateofnomimﬁm in the amount of $138,743
are attributable to the Primary Committee’s expendnure limitation. See 11 C.F.R. § 9034.4(e)(3).

» The Primary Committee’s share was paid by the Republican National Committee as a coordinated
expenditure.
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2.. KECKAIRCRAFE: -
a. The Law
No person shall make contributions to any candidate and his suthorized political
committees with respect to any election for Federal office which, in the aggregate, exceed $1,000.
2US.C. §441a; 2US.C. § 110.1(b)1). The Commission's regulations state that the term
“contribution” includes a gift, subscription, loan, advance, or deposit of money or anything of
value made by any person for the purpose of influencing any election for Federal office. 11 C.F.R.
100.7(a)1). The term “any thing of value” includes all in-kind contributions. 11 CFR.

§ 100.7(a)(1)Xiii).
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Unless specifically exempted under 11 C.F.R- § 100.7(b), the provision of services at a
charge which is less than the usual and normal charge for such service is a contribution. 11 C.F.R.
§ 100.7(a)(1)(iii}(A). If services are provided at less than the usual and normal charge, the amount
of the in-kind contribution is the difference between the usual and normal charge for the services
and the amount charged to the political committee. Jd. The usual and normal charge for any
services other than those provided by an unpaid volunteer means the hourly charge for the services
atacommaciaﬂymsonablemepuv;ilingaﬂheﬁmethesuvicesmrendaed. 11CFR
§ 100.7(a)(1)(iii)B).

Acmdida&whonsumaﬁplmcwmchismedwimdbyammﬁmw
pmwdewmmmdmweformdmemuﬂmm&a?daﬂchﬁmmnﬂ,mm
mmbmthecmponhmtheﬁmdusmﬁmwhmugﬂnmﬂmnwmnblem
. where no regular commercial service exists, the usual charter rate: ItC.F.k§H49(e). The
Financial Control and Complisnce Manual, an FEC publication providing guidance for
the use of aircraft owned by individuals is the usual and normal charge for services provided.
Financial Control and Compliance Manual, at 162. Usual and normal charges in such instances
will generally be the equivalent charter rate for the means of transportation used. /d.

b. Discussion -
During the audit of the Primary Committee, the Audit staff became aware that a Gulfstream

IV jet aircraft, personally owned by William Keck, was used by Senator Dole and his campaign for
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travel from May 28 through June 2, 1995. Senator Dole and his campaign staff, according to a
Primary Committee itinerary, made at least nine flights*' on the airplane paying first class airfare
for sach member of its entourage for each flight leg. The total reimbursed to Mr. Keck was

$17,225.4

In the context of the audit, the Primary Committee argued that the flights were entitled to
treatment under 11 C.F.R. § 114.9(¢) because the airplane functioned as the corporate jet for
Coalinga Corp. despite the fact that it was privately owned.. In response to-Audit staff inquirics,

Patrick Templeton, Washington Representative for Coalinga Corp., wrote:

Senator Dole’s caimpaign travel on an aircraft registered in the name -
of William Keck is properly reimbursable at first class rates. The
aircraft fanctioned as the corporate jet for Coalinga Corpx, s suba-
chapter S corporation which is a diversified holding company wholly
owned by Ms. Keck. The aircrafi was registered in Mr: Keck’s names -
rather than in the name of Coalinga Corp., dictated by tax law
considerations. If Mr. Keck, as a Coalinga employee, oz any other~-
Coalinga employee, needed a jet for corporate business, they used.
the aircraft in questiom. Also, Coalinga’'s Washington representative: -
traveled on the aircraft every time Senator Dole or any other public
official traveled on the plane (except in one instance).®

o According to the referral, the nine trips were Washington, DC to Manchester, NH; Coacord, NH to Boston,
MA; Boston, MA to Chicago, IL; Chicago, IL to San Francisco, CA; San Francisco, CA to Los Angeles, CA; Irvine,
CA 10 Las Vegas, NV; Las Vegas, NV to Phoenix, AZ; Phoenix, AZ to Tuscon; AZ; and Tuscon, AZ to Washington,
DC. A second itinerasy suggests that an sdditional flight with passengers occurred between Santa Monica, CA and
Santa Ans, CA (Trvine, CA)-

“ The Audit referral reflects that the Primary Committee wrote two checks for the flight. The first check was

dated May 25, 1995, but was made out to Coalinga Corp. Becsuse Mr. Keck personally owned the plane, a second
check was requested. The date of the check written to Mr. Keck was June 2, 1995.

o None of the itineraries lists a Coalina Corp. employee as passenger for the flights made by Senator Dole and
his staff. '
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In order for the use of an airplane to qualify under the provisions of 11C.F.R. § 114.9(e),
the airplane must be either owned or leased by a corporation. Coalinga Corp. through its
Washington Representative concedes that the plane was not owned or leased by a corporation.

The Primary Committee acknowledges that the aircraft was owned personally by Mr. Keck. Since
Section 114.9(e) applies only to aircraft owned or leased by a corporation or labor organization,
and no evidence of any lease agreement between Mr. Keck and Coalinga Corporation was
presented, 11 CFR §-ll4.9(e)doun;tapplytotheuseofthisairmf: Thus, the Primary
Committee’s use of this airplane should have been reimbursed on the basis of the usual and normal
cost fo:;a similar charter. 11 CFR. § 100.7(a)1)(ii}A) - ' -

In determining the usual and ngrmal eostforwchﬂighn;theAuditsuﬂ’nliequupt:
from KaiserAir, Inc.** KaiserAir, Inc: quotes an hourly charter rate of $4,500 fos the use of a-
Gulifstream IV. In addition to the nine identified flights; four positioning flights are inciuded in the:
calculation of total-flight hours. The Audit Division computed the usual and normal costs of
chartering this trip by multiplying the advertised hourly charter rate by the total flight hours as
listed on the KaiserAir itinerary. THe airplane flew 26.3 reimbursable hours for the campaign and*
the usual and normal charge should have been $118,350 (26.3 hrs. x $4,500 per hr.). The Primary
Committee paid $17,225 for the use of the airplane and therefore received an in-kind contribution.

from Mr. Keck of $100,125 ($118,350 less the already paid $17,225 and a contribution allowance-

“ The Audit Division relied upon KaiserAir, Inc. in establishing the usual and normal cost of similsr flights
because KaiserAir, Inc. managed Keck’s aircraft as well as the airplanes of many companies.
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of $1,000).*° 11 C.F.R. § 100.7. Since this represents an in-kind contribution to the Primary
Committee, the Office of General Counsel believes that this matter is subject to the Primary
Committee’s overall expenditure limitation.

Consequently, the Office of General Counsel recommends that the Commission find reason
t0 believe that William Keck violated 2 U.S.C. § 441a(a) by making this excessive in-kirid
contribution. This Office further recommends that the Commission approve the attached Factual
and Legal Analyses, which provide additional bases for the Commission®s reason to believe
findings that the Primary Committee violated 2 U.S.C. §§ 441a(f), 434(b), and 26 U.S.C.

§ 9035(a). However, in light of the expiration on June 2, 2000, of the statute of limitations st 28 .
U.S.C. § 2462 with respect to this activity, this Office recommends that the Commission take no

further action with respect to this activity.. .- T e

o During the audit process, the Primary Committee stated that at the time the sircraft was not being used as s
charter aircraft, but as 8 corporate aiscraft in all respects except formal title. Citing the aircraft’s tail numbez, the
Primary Committee stated that it had no way of knowing that the plane was not a corporate aircraft, and pointed out
that others, inciuding members of Congress have used the plane, reimbursing flights at rates provided forat 11 CF.R.
§ 114.9(e). thhthmnMMpymdaMmhMbmmm
service is not appropriate; citing 11 CF.R.§§ 114.9(e), 9004.7(b)(5Xi): The Primary Committee also-argued that, - . . . .
even if the charter rate is the correct valuation method, the auditors relied on an erroneous charter rate and erred in
including charges for positioning flights or "dead-head time.” However, the application of 11 CF.R.

§ 114.9(e) is limited to those situstions where the aircraft is owned or leased by a corporation. See Advisory Opinion
1979-52 (Campaign use of aircraft owned by corporation in which candidate was sole stockholder is subject to 11
CF.R § 114.9¢)). Therefore, the Primary Conmnittee cannot pay first class airfare unless the aircraft is owned or
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The Office of General Counsel recommends that the Commission take no further action
against the General Committee in connection with violations of 11 C.F.R. § 9004.4(a), which
prohibits candidates from using public funds for non-qualified campaign expenses, and against the
GELAC in connection with violations of 11 C.F.R. § 9003.3(:)(2)?whi_ch prohibits the GELAC
from using funds for purposes other than those specifically delineated. This Office considers the
fact that these items are accounted for in the Commission’s repayment determinations as
mitigating circumstances warranting no further action against these respondents.*' In addition,
given the expiration of the statute of limitations at 28 U.S.C. § 2462 with respect to activity: -
involving the excestive in-kind contribution to the Primary Committee from William Keck, thiss
Office has recommended that the Commission take no further action in connection with this.

activity.

s In the context of the sudit of the 1996 Dole campaign committees, the Commission determined that the -
General Committee incurred non-qualified campaign expenses in the amount of $574,158 by making expendithires on -
behalf of the Primary Committee. The General Committee did not seek review of this Commission determination,
during the administrative review process. The Audit Report notes that the General Committee must repay the-
$574,158 to the United States Treasury unless the Primary Commiitee transfers such funds to the General Commistee.
To date, no evidence of any such transfer has been submitted to the Commission (the- 1996 Dole campaign committees.
have not filed a disclosure report with the Commission since September 30, 1999). With respect to the GELAC, the
Commission determined that the Primary Committee rmust pay $403,364 to the GELAC in connection with primary
expenses or improperly valued primary assets paid for by the GELAC.
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V1. RECOMMENDATIONS

Find reason to believe that William Keck violated 2 U.S.C. § 441a(a)(1)(A), and take no
further action with respect to this respondent. o

T&emﬁnmemmanmAgmmGovmWW
Take no ﬁmhuacnonngamtthnmkcpubhumylndmmCooley. um

Take no further action against the San Diego County Republican Cenu:lCommtteedeohn-
Vogel, as treasurer.

Take no further action against Dole/Kemp "96, Inc., and Robert J. Dole, as treasurer.

Take no further action against Dole/Kemp *96 Compliance Committee, Inc., and Robert J.
Dole, as treasurer.

Approve the appropriate letters.
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